
  IN THE COURT OF THE ADDITIONAL SESSIONS
JUDGE: SONITPUR AT TEZPUR

PRESENT : Smt. M.R. Sharma
 Additional Sessions Judge 

                          Sonitpur, Tezpur  

CRIMINAL APPEAL NO. 1 (S-1)  OF 2012

[Appeal  against  the Judgment and Order  dated 15-12-2011 
passed  by  Mr.  R.  Lal,  learned  Sub-Divisional  Judicial 
Magistrate, Sonitpur, Tezpur, in connection with G. R.  Case 
No.  2090  of  2009  under  Section  379  of  the  Indian  Penal 
Code.] 

Md. Abdul Kalam
Son of Md. Jalaluddin
Resident of Khalihamari
P.S. - Tezpur, 
Dist. – Sonitpur, Assam                   …… Accused-appellant

-VERSUS-  

State of Assam                         ……  Respondent  

ADVOCATES WHO APPEARED IN THIS CASE

For the Appellant    : Sri A.K. Saikia, Advocate. 

     
For the State of Assam :    Sri H. Serai, 
                             Additional Public Prosecutor 

Date of Argument : 08-08-2013

Date of Judgment :     23-08-2013

J  U  D  G  M  E  N  T

This  appeal  has  been  filed  under  Section 

374(3) (a) of the Cr.P.C. against the Judgment and Order 

dated  15-12-2011  passed  by  Mr.  R.  Lal,  learned  Sub-

Divisional  Judicial  Magistrate,  Sonitpur,  Tezpur,  in 

connection with G. R.  Case No. 2090 of 2009, whereby 



the  accused  Md.  Abdul  Kalam  was  convicted  and 

sentenced to Simple  Imprisonment for 9 (nine) months 

and to pay a fine of Rs. 1,000/- ( Rupees One thousand), 

in default to Simple Imprisonment for 1 (one) month for 

the offence committed under Section 379  of the Indian 

Penal Code.        

2. The relevant fact of  the prosecution case, in 

brief,  is  that,  the  informant  Noor  Mahmmed  lodged  a 

written  ejahar  on  07-11-2009,  before  the  In-charge, 

Mahabhairab  Police  Out  Post  alleging  that  the  accused 

was caught on suspicion as he allegedly committed theft 

of  a cow, and upon interrogation by the public,  it  was 

found  that  he  had  stolen  that  cow.   The  FIR  further 

disclosed  that  soon  thereafter,  the  owner  of  the  cow 

arrived at the place of occurrence and identified his cow 

and the accused along with the cow was handed over to 

the police by the informant. 

3. On  receipt  of  the  ejahar,  the  O.C.,  Tezpur 

Police Station registered Tezpur P.S. Case No. 1082 of 

2009  and  after  completion  of  investigation,  the  O.C. 

submitted charge sheet u/s 379 / 411 of the Indian Penal 

Code against the accused person.  During the course of 

trial,  prosecution  examined  as  many  as  5  witnesses 

including  the  Investigating  Officer.  After  hearing  the 

argument,  finding  the  accused  guilty  of  the  offence 

punishable u/s 379 IPC, he was convicted   under the 

said sections of law, as aforesaid.        

4.  That  being  highly  aggrieved  and  dissatisfied 

with  the impugned judgment  and order  passed by  the 

learned  Sub-Divisional  Judicial  Magistrate,  Sonitpur, 

2



Tezpur,  the  accused  has  preferred  this  appeal  on  the 

following grounds :-     

    

                   (i) That  the  learned  Sub-Divisional  Judicial 

Magistrate,  Sonitpur,  Tezpur,  was erred 

in law, as well as in fact while convicting 

the accused appellant;

  

(ii) that the prosecution absolutely failed to 

prove  this  case  as  there  are  no  eye 

witnesses to prove this case.  Hence the 

order of conviction is liable to set aside;

(iii) that the  charge is defective;

(iv) that the prosecution has filed to examine 

the informant who is  a vital  witness of 

this case;  

.

(v) that  the  findings  of  facts  effecting  the 

decision  is  not  based  on  evidence  on 

record, hence the judgment is illegal and 

is liable to be set aside;

(vi) that  the  learned  Sub-Divisional  Judicial 

Magistrate has not applied his judicious 

mind  while  passing  the  said  judgment 

and has acted with material illegality and 

irregularity in exercise of jurisdiction;

(vii) that the impugned order and judgment of 

the  learned  Sub-Divisional  Judicial 

Magistrate suffers from a great illegalities 

and  improprieties  on  error  calling  for 

interference by the Appellate Court;   

 The appellant-accused has prayed for setting 

aside the impugned order of the learned Sub-Divisional 

Judicial Magistrate, Sonitpur, Tezpur.         
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5. I have heard the argument advanced by the 

learned  counsel  Sri  A.K.  Saikia,  appearing  for  the 

accused-appellant  and  the  learned  Additional  Public 

Prosecutor Sri H. Serai, appearing for the State. I have 

carefully gone through the impugned judgment and order 

and  also  carefully  scrutinized  the  entire  evidence  on 

record.           

  Now, let me first see whether the learned Trial 

Court below was justified in convicting and sentencing the 

appellant-accused. 

6. The trial Court had framed charge u/s 379 / 

411 IPC against the accused-appellant. Evidence shows 

that accused was caught red handed by the villagers, and 

handed over to police and the owner identified his cow. 

Learned trial Court while discussing evidence stated that, 

379 IPC has been proved, and 411 is not. Evidence when 

scrutinized reveals exactly so. The accused himself stole 

the cow, and so receiving stolen property has not been 

proved,  there  being  no  such  evidence.  The  evidence 

shows further that the accused in any manner has not 

proved that he has purchased the cow and as to how she 

is the owner.

7. In the Judgment, the learned trial  Court has 

discussed  that  there  is  generally  no  evidence  of  eye 

witness in cases of theft. Here in this case, circumstances 

point  out  that  the  cow  as  missing  from  the  grazing 

ground, but the owner hearing from local people that one 

man was caught with a cow in suspicious circumstances, 

he went and identified the same to be his. Police after 

formal  seizure  gave  him  zimma.  The  witnesses  of 
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prosecution cannot be discarded, as there is nothing on 

record to show that they are not trustworthy.

8. Learned counsel for the appellant has argued 

that there is variance in the description of the colour of 

the cow by various witnesses. Such variance cannot be 

said  to  have  been  weakened  the  prosecution  case,  as 

evidence was taken after a long gap, and such things are 

minor discrepancies. Learned trial Court has rightly held 

that such testimony is a natural flaw, and cannot be held 

that the witnesses are not reliable.

Also,  informant  Noor  Mahammad,  not  being 

examined has not made any serious flaw in the proving of 

the  theft  of  the  cow by  the  accused,  as  all  the  other 

witnesses, the exhibits have all pointed out to the theft of 

the cow by the accused beyond reasonable doubts.

9. Learned counsel for the accused-appellant has 

cited 2010 CRI. L.J. 805, Gauhati High Court and (1998)2 

GLR 334.  I  have  gone through  the  said  citations.  The 

citations  relate  the  credibility  of  witnesses  as  well  as 

credibility  of  testimony  of  witnesses  who  are  close 

relatives. Also (1998)2 GLR 334 has been cited on the 

principles to be followed in appreciation of  evidence in 

Criminal  Jurisprudence.  The  learned  counsel  for  the 

appellant  has  stated  that  vital  witness  Md.  Noor 

Mahammad has not been examined which has resulted in 

injustice.  The learned counsel  has also stated that  the 

seized cow was not brought at the time of trial before the 

Court which is required under the provisions of law. As 

stated  above,  in  the  earlier  version  of  the  judgment, 

informant  not  being  examined  has  not  shaken  the 

prosecution  case  which  has  otherwise  to  be  proved 
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beyond all  reasonable doubt.  Section 411 IPC has not 

been  proved  sand  in  this  case  the  judgment  of  the 

learned trial Court is justified and proper. Further more, 

the ground taken is that no eye witnesses are there to 

prove  the  prosecution  case.  The  evidence  on  record 

reveals that the accused was caught red handed by the 

public under suspicious circumstances and handed over 

to police and subsequently the owner on identifying his 

cow was given in his zimma. The learned trial Court in 

the judgment has rightly discussed that the Police Officer 

seized the cow in presence of witnesses of the village who 

had taken the cow to the police Out Post. There remains 

nothing more to prove that the accused had committed 

theft. The accused has also not been able to substantiate 

the fact that he was the owner of the cow in any manner. 

The  accused  has  not  denied  the  incident  of  fact.  The 

learned  trial  Court  has  also  rightly  discussed  that  the 

accused,  in  his  statement  u/s  313  Cr.P.C.  has  simply 

denied  as  he  has  not  been  able  to  explain  the  legal 

possession of the cow, the inference of guilt goes to him.

10. For the discussions made above, I find that the 

learned trial Court had properly appreciated the evidence 

on record and has rightly come to a decision of convicting 

the accused-appellant. The accused has been convicted 

and sentenced to 9 months Simple Imprisonment and a 

fine of Rs. 1,000/-, in default to Simple Imprisonment for 

One month for committing the offence u/s 379 IPC. As 

per  records,  the  accused  has  already  undergone 

imprisonment  during  the  trial  for  one  month,  the 

judgment  being  passed  on  15-12-2011,  the  FIR  being 

lodged  on  07-11-2009.  Moreover,  the  accused  has 

already suffered the mental agony of trial for a period of 

about 3 (three) years. 
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11. Considering  the  above,  the  judgment  of  the 

learned trial Court is upheld and the sentence is modified 

to one of fine only. The conviction of accused is modified 

to payment of fine of Rs. 3,000/-, in default to undergo 

Simple Imprisonment for 3 (Three) months.

The accused is directed to pay the fine amount 

with a period of one month from the date of judgment.

The said find amount will be deposited in the 

State Treasury. 

With  the  above  modification,  the  Criminal 

Appeal is disposed of on contest. 

Send back the G.R. Case Record to the Court 

below along with a copy of this judgment forthwith. 

  Judgment is given under my hand and seal of 

this Court on this 23rd day of August, 2013.

      ( M.R. Sharma ) 
                        Additional Sessions Judge 

                                         Sonitpur : Tezpur

Dictated and corrected by me
And every page bears my signature.

          ( M.R. Sharma )
Additional Sessions Judge 
        Sonitpur : Tezpur 

Transcribed and Typed on dictation by me –

                         ( I. Goswami)
                          Stenographer
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